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	Questions and Answers
Victorian public sector employer superannuation obligations to executives



OFFICIAL

Superannuation adjustments applicable to public sector executives in 2021-22 
Purpose
The Department of Premier and Cabinet (DPC) is issuing this advice to provide guidance to Victorian Public Service (VPS) and public entity employers (known collectively as ‘public sector employers’) on applying legislated superannuation changes to executive remuneration in 2021- 22. 
[bookmark: _Hlk74321076]Application
This advice applies to public sector employers with executives on superannuation accumulation schemes, whose terms and conditions of employment are set out in the standard executive employment contracts, specifically:
· VPS departments, including secretaries
· Administrative Offices (AOs), including AO Heads
· Victorian Public Sector Commission, including the Commissioner 
· Public sector bodies, including public entities, declared authorities and their Chief Executive Officers (CEOs) or equivalent 
[bookmark: _Hlk77235833]Worked examples of the adjustments required are at the end of this document at Attachment A and will also be made available on the Public Entity Executive Remuneration Policy webpage. 
Executive Handbook
The advice below is consistent with advice provided in the VPS Executive Employment Handbook and the Victorian Public Entity Executive Employment Handbook.
[bookmark: _Hlk74322576]

Questions and Answers
1. What is the superannuation guarantee rate?
The superannuation guarantee is the compulsory superannuation contribution employers are legally required to make into an employee’s accumulation fund, in compliance with the Superannuation Guarantee (Administration) Act 1992 (Cth).
The compulsory superannuation contribution is 10 per cent from 1 July 2021.
2. What are the changes to the superannuation guarantee rate for 2021-22?
There are legislated annual increases to the superannuation guarantee rate scheduled between 2021 and 2025. Those increases must be passed on to eligible executives (see questions 1 and 4).
From 1 July 2021, the Superannuation Guarantee (Administration) Act 1992 (Cth) provides for the superannuation guarantee rate to increase from 9.5 per cent to 10 per cent.
This means that from 1 July 2021, employers need to increase their superannuation contributions to 10 per cent, up to the maximum super contribution base (MSCB). In 2021-22, the MSCB is $235,680.
3. What is the maximum superannuation contribution base (MSCB)?
The MSCB is the maximum individual employee earnings on which an employer is required to pay the superannuation guarantee, i.e. the employer is not required to pay the superannuation guarantee on earnings above the MSCB. For executives earning below the MSCB, the employer is required to pay the superannuation guarantee on their total earnings.
As the Australian Taxation Office (ATO) indexes the MSCB each year, the amount of superannuation payable for executives who are members of superannuation accumulation schemes may increase each year as a result of this indexation.
4. What is the MSCB indexation for 2021-22?
[bookmark: _Hlk74315643]For 2021-22, the ATO has set the MSCB at $235,680 per annum.
[bookmark: _Hlk74316040]This means that executives on a total remuneration package (TRP) greater than $259,248 ($235,680 + 10% superannuation guarantee) are entitled to a $1,874 increase to the employer contribution to their superannuation accumulation scheme.
5. Does the superannuation guarantee and MSCB apply to all executives?
The superannuation guarantee and MSCB apply to executives who are members of accumulation schemes. However, for the purposes of superannuation adjustments, payroll providers should increase an executive’s superannuation by either the new superannuation guarantee rate or the MSCB. This is because the MSCB indexation is inclusive of the new superannuation guarantee rate.
The superannuation guarantee and MSCB do not apply to executives who are members of defined benefits schemes (such as the Emergency Services and State Super Defined Benefits Scheme).
6. Why is the MSCB indexation more this year than in previous years?
The ATO determines the MSCB each year. In 2021-22, the MSCB indexation for affected executives is $1,874. While in 2020-21, the MSCB indexation payable was $692. 
The MSCB is calculated based on the superannuation guarantee rate. The superannuation guarantee rate is legislated to increase from 1 July 2021 to 10 per cent, an increase of 0.5 per cent. This has contributed to the higher indexation figure than in previous years.
7. Who pays for the mandatory increases to employer superannuation contributions? 
As provided for in clause 7.2(a)(B) of the standard executive contracts for public service and public entity employers:
If there is any change in the minimum superannuation contributions required to avoid a charge under the Superannuation Guarantee (Administration) Act 1992 (Cth), the superannuation contribution will be varied accordingly, and there will be no impact on your base salary.
This means public service and public entity employers whose executives use the standard VPS Contract or Public Entity Contract must bear the cost of increases to both the superannuation guarantee and the annual ATO indexation of the MSCB, as applicable across their executive workforce.
For public entity executives on other contracts:
Public entities whose executives use another contract are required to comply with the terms of that contract. However, if there is discretion within the terms of the contract, employers are encouraged to follow the approach set out above that applies to the public entity contract, to promote consistency across the public sector.
8. What if the employer is experiencing financial difficulty to fund the costs of increased superannuation contributions?
Given clause 7.2(a)(B) of the standard executive contracts, departments are expected to fund the increase required under the Superannuation Guarantee (Administration) Act 1992 (Cth). This should not be at the expense of an executive’s base salary.
Any public sector employer experiencing financial difficulty in funding the adjustments to superannuation should raise the matter with their portfolio department.
9. How are superannuation adjustments reflected in the VPS Contract and Public Entity Contract?
If an executive’s remuneration is described as: “base salary + other benefits + superannuation”, the change will be to the superannuation component only. The executive’s salary component and other benefits cannot be reduced to offset the additional superannuation payments.
10. Are public sector employers required to issue a new pay schedule for executives’ contracts?
No. The superannuation guarantee rate increase and MSCB indexation are legislated employer obligations and are not contingent on the pay schedule of an executive’s contract being updated before it can be passed on. 
The increases to superannuation contributions will be reflected in executive’s payslips.
An employee may request an updated pay schedule to their contract from their relevant payroll or human resources at any time.
11. Can the required superannuation adjustments be offset by the annual adjustment or vice versa?
No. As per clause 7.2(a)(B) in the standard executive contracts, employers bear the cost of increases to both the superannuation guarantee and the annual ATO indexation of the MSCB. This means that the application of the Premier’s guideline rate and either of the required superannuation adjustments (superannuation guarantee rate increase or MSCB indexation) must be calculated separately. However, both should be calculated from 1 July 2021. 
12. How will the superannuation adjustments be processed?
[bookmark: _Hlk75349526]Payroll providers should be aware of the changes to the superannuation guarantee rate and MSCB indexation and will make adjustments automatically. The increases to superannuation contributions will be reflected in an executive’s payslips.
If an executive has any questions about the content of their payslip, they should contact payroll or human resources in the first instances.
13. When can employees reasonably expect to see their superannuation adjustments processed?
HR Directors should ensure that payroll providers process the adjustments as soon as reasonably practicable. The superannuation adjustments should be calculated from 1 July 2021.
14. Is the Tribunal’s advice required if applying the necessary superannuation adjustment would result in them being paid above the maximum of the relevant band? 
No. The Tribunal has published a statement on its website that its advice is not required if an employer’s compliance with the Superannuation Guarantee (Administration) Act 1992 (Cth) results in an executive being paid above the maximum of the relevant remuneration band. 
In its statement, the Tribunal considers that this does not constitute a “proposal” to pay above the remuneration band given the employer is giving effect to statutory provisions regarding superannuation benefits.
[bookmark: _Hlk74321912]Further information
Who can I contact for further information?
Further information on executive employment arrangements is accessible on the VPSC’s website. The VPSC manages the VPS Standard Executive Contract, Standard Contract for Public Entity Executives, VPS Executive Employment Handbook and Victorian Public Entity Executive Employment Handbook. Questions concerning these documents can be directed to: info@vpsc.vic.gov.au.
Questions about executive employment policy in relation to the annual adjustment rate and the requirement that employers bear the cost of superannuation indexation can be directed to publicsectorworkforce@dpc.vic.gov.au


[bookmark: _Hlk77237466]Attachment A – Example calculations for HR practitioners
Overview
The example calculations below may assist HR practitioners in applying executive remuneration and superannuation adjustments for 2021-22.
For clarity, the ‘salary component’ of an executives TRP includes all monetary benefits, including any executive vehicle and/or fringe benefits tax payable; the ‘salary component’ does not include superannuation.
Please note, these calculations are examples only. HR practitioners and payroll providers should consider how the adjustments apply to each executive’s individual circumstances.
Examples
Executive A: remuneration expressed as TRP, with the current TRP being less than the relevant remuneration band set in the VPS AA Determination 
· An executive has a TRP less than the relevant band, inclusive of 9.5 per cent superannuation and other benefits, as at 30 June 2021.
· For example, an SES-1classified executive with a TRP less than $199,014.
· From 1 July 2021, the employer will need to pass on the following adjustments in full:
· Increase the executive’s TRP to the base of the relevant remuneration band.
· For an executive classified at the SES-1 level, their TRP must be adjusted to $199,014.
· The Premier’s guideline rate provides discretion for an employer to pass on an additional increase to the executive, provided the increase to the salary component is no greater than 1.5 per cent for 2021-22 (that is, capped at the guideline rate). 
· No further increases are required to give effect to the new superannuation guarantee rate (10 per cent for 2021-22), as the Tribunal’s annual adjustment Determinations include the increased rate in 2021.
Executive B: remuneration expressed as TRP, with a salary component below the MSCB
· An executive has a TRP of $200,000 inclusive of 9.5 per cent superannuation and other benefits, as at 30 June 2021.
· From 1 July 2021, the employer will have discretion to pass on up to the value of the guideline rate to the salary component (1.5 per cent 2021-22).
· From 1 July 2021, the employer will need to pass on the following adjustments in full:
· [bookmark: _Hlk76563965][bookmark: _Hlk76561997]The legislated increase to the superannuation guarantee rate (10 per cent for 2021-22) is then applied.
Executive C: remuneration expressed as TRP, with a salary component over the MSCB
· An executive is classified at SES-3 level and has a TRP of $441,000 inclusive of 9.5 per cent superannuation and other benefits, as at 30 June 2021.
· From 1 July 2021, the employer will have discretion to pass on up to the value of the guideline rate to the salary component (1.5 per cent 2021-22).
· [bookmark: _Hlk86406705][bookmark: _Hlk86406509]From 1 July 2021, the employer will need to pass on the following adjustment to superannuation payable up to the MSCB:
· [bookmark: _Hlk85627155]For executives on a TRP greater than $259,248 ($235,680 + 10% superannuation guarantee), employer contributions to superannuation accumulation schemes should be indexed by $1,874.
[bookmark: _Hlk86406854]Executive D: remuneration expressed as salary plus superannuation, with a salary component over the MSCB
· An executive is classified at SES-2 level and has a salary of $441,000 exclusive of 9.5 per cent superannuation and other benefits as at 30 June 2021.
· Given this executive is paid above the maximum of the SES-2 remuneration band, it must first seek the Tribunal’s advice on payment above the bands. Further information is provided below.
· From 1 July 2021, the employer will need to pass on the following adjustment to superannuation payable up to the MSCB:
· For executives on a TRP greater than $259,248 ($235,680 + 10% superannuation guarantee), employer contributions to superannuation accumulation schemes should be indexed by $1,874.
· Further information on the Tribunal’s policy position on this adjustment is provided below.

Payment Above the Band
Please note, the Tribunal has provided a policy statement on its website, clarifying that employers do not need to seek the Tribunal’s advice if, as a result of complying with statutory superannuation obligations, an executive would be paid above their relevant band. This would be the case for the example of Executive D, outlined above.
However, the Tribunal’s advice must be sought prior to applying the guideline rate to an executive’s salary, if as a result of applying the adjustment, the executive will be/continue to be paid above their relevant band. 
Further information on how to request the Tribunal’s advice is available the Tribunal’s website.
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